Executive Summary

I ntroduction

Attorney Genera Janet Napolitanoformedthe Attorney Genera’ sCapital Case Commissionto study key
issues of the death penalty process, and to make recommendationsto ensure that the systemisfair to
defendantsand victims. The Commissionwasformed inthesummer of 2000 andincludesprosecutors,
defenseattorneys, tria and appellatejudges, victim’ srightsadvocates, citizensand membersof theArizona
legidature. The Data/Research Subcommitteewasthefirst of four subcommitteesformed. Workingin
consultationwiththe Center for Urban Inquiry, Collegeof Public Programsat ArizonaState University,
the Data/Research Subcommitteeischarged with compiling empirical dataabout thedeath pendty process.
The Pre-Tria Issues Subcommittee, the Trial I1ssues Subcommittee and the Direct Appeal/PCR
Subcommitteeareeach charged withanayzingissuesrelevant to their respective stagesof thedeath pendty
processand to makerecommendationstothe Commission. After twelvemonthsof study, theCommission
releases this Interim Report.

ThisExecutive Summary providesan abbreviated description of thedesth penaty processin Arizonaand
asynopsisof therecommendations of the Capital Case Commissionto date. A detailed description of
Arizona’'s capital punishment history and process and deliberations of the subcommittees and the
Commission can be found in the body of this Report.

The Data/Research Subcommittee, chaired by Dr. Peg Bortner, Director of the College of Public
Programs Center for Urban Inquiry at Arizona State University, designed athree stageinvestigation
processto compileempirical dataabout thedeath penalty in Arizona. DataSet | includesall capital cases
for individual ssentenced between 1974 and July 1, 2000. DataSet 11 will offer acomparativeanaysisof
first degreemurder casescharged between January 1, 1995, and December 31, 1999, in Maricopa, Pima,
Coconino and Mohave counties, with capital casescharged duringthesametimeframe. DataSet 111 will
usearepresentative sampleof casesfrom DataSets| and |1 to estimatetheincremental additional cost,
if any, of prosecuting, defending and appealing acapital murder case compared to anon-capital murder
case. Theresultsof DataSet | arecontainedinareport entitled, “ Summary of Death Sentence Process:
DataSet | Research Reportto ArizonaCapital Case Commission, March 2001.” Both DataSets!! and
[11 are currently underway.

History

Arizona scurrent death penalty law tracesitsrootsto 1973l egid ation enacted in responseto aUnited
States Supreme Court decisionthat invalidated previousdeath penalty statutesin variousstatesfor imposing
thedeath penalty inan“arbitrary and capriciousmanner.” Under Arizond scurrent statutory scheme, a
defendant convicted of first-degreemurder (premeditated or felony) iseligiblefor thedeath penalty if at
least oneof ten statutory aggravating circumstancesareestablished. Thetria court decideswhether to
imposethedegth pendty after welghing theaggravating circumstancesagangt mitigating evidence presented
by the defendant or by the State.



The Capital Case

Theguilt phaseof adeath pendty trial proceedsmuch likeany other felony trial. Death pendty casesdiffer,
however, inthat two lawyers, rather than one, areappoi nted to represent thedefendant. Anattorney must
satisfy heightened experienceand skill requirementsbefore being appointed to represent adefendantina
capital case.

Jurorsindeath penalty casesmay be* death qualified.” Althoughjurorsdo not decidewhether adeath
sentence should beimposed, they are questioned about their viewson the death penalty and their ability
tofollow thetria court’ sinstructionsat tria inlight of thoseviews. Prospectivejurorsopposedtothedeath
penaty may beremovedfor causeif their viewswill not allow themto apply thelaw impartialy. However,
individual swho are opposed to thedeath penalty but who avow to conscientioudly apply thelaw may be
allowed to serve asjurors.

If adefendant isconvicted of first-degreemurder, the case proceedsto asentencing hearing presided over
by thesamejudgewho presided at trial. Thejudge, rather than thejurors, makesall factual findingsat
sentencing. Infelony murder cases, thejudgefirst determineswhether the defendant personally killed,
intendedtokill, or attemptedtokill thevictim. If that criterionissatisfied, thetrial court proceedstothe
same anaysisemployedin premeditated murder cases, determining whether aggravating circumstances
outwei gh mitigating circumstancessuch that thedeath penalty iswarranted. If that criterionisnot met, the
defendant isnot eligiblefor the death penalty unlessheor shewasamajor participant inthe underlying
felony and acted with reckless disregard for human life.

Under the ArizonaConsgtitution, victimsareentitled to addressthecourt at the sentencing hearing. Victims
(asdefined by statute) may be heard asto theemotional, financia and psychologica impact of themurder
onthesurvivorsof themurdered person. Victimscannot, however, make sentencing recommendations
for or against the death penalty.

Direct Appeal

Every Arizona death penalty caseis automatically appealed to the Arizona Supreme Court. A new
attorney is appointed to represent the defendant to raise issuesrelating to the trial and the sentencing
proceedings. The Arizona Supreme Court reviews alegations of trial error, and not only reviews
alegationsof sentencing error, but a soindependently considersthe propriety of thedeath sentence. The
Arizona Supreme Court’ s ruling can be appealed to the United States Supreme Court.

Post-Conviction Relief

If the defendant’ sconvictionsand sentencesare affirmed on direct appeal, the defendant may pursuea
post-convictionrelief proceedinginthetrial court. A new attorney isappointed for thisproceedingand
allowsthedefendant toraiseclamsrelating primarily towhether trial counsel performed effectively at tria
and at sentencing, whether thereis® newly discovered” evidencethat could changetheverdict or sentence,
andwhether achangeinthelaw, if appliedretroactively, would changetheconviction or sentence. The
tria court’ sruling inthisproceeding can be appedal ed to the Arizona Supreme Court by meansof apetition
for review, and from there to the United States Supreme Court.



Federal Habeas Corpus

A state prisoner may seek collateral relief in federal district court for claims that his or her federa
constitutional rightswereviolated at tria or sentencing. Federa congtitutiona issuescanonly beraisedin
thisforumif they werefirst raisedinaprocedurally appropriatemanner in statecourt. Thedistrict court’s
ruling can be appeal ed to the United States Circuit Court of Appealsfor the Ninth Circuit, and to the
United States Supreme Court.

Execution

A warrant for execution isissued by the Arizona Supreme Court to the Director of the Department of
Correctionsfollowing theconclus on of state post-conviction proceedings. If thedefendant seeksrdiefin
federal court, the warrant is stayed until those proceedings have concluded.

Competency to be Executed

A condemned prisoner will not beexecuted if mentally incompetent or pregnant. A prisoner isincompetent
if he doesnot understand that heisbeing punished for committing amurder and that the punishment is
death. If found incompetent, the prisoner is provided treatment. Once restored to competency, the
prisoner is again subject to the death penalty.

Clemency

The ArizonaBoard of Executive Clemency isauthorized to review all death sentencesand determine
whether there are groundsfor reprieve, commutation or pardon. If the Board decidesto recommend
reprieve, commutation or pardon, the Governor has discretion to grant the recommended relief. The
Governor cannot act absent a recommendation from the Board.

Attorney General’s Capital Case Commission
Deliber ations and Recommendations

The Attorney Genera’ s Capital Case Commission began reviewing Arizona s capital case systemin
September, 2000. Commission memberswere presented with background information on the death
penalty systemingeneral and onthe 230 casescontained in DataSet |. Beginningin October 2000, the
Commissionreceived reportsfromthesubcommitteesand additional incremental datafromthe Center for
UrbanInquiry. In December 2000, the Commission began thework of deliberating and taking actionon
the recommendations of the subcommittees. The following is a synopsis of the Commission’s
recommendations to date.

Capital Litigation Resources L egidation

Subcommittee: TheDirect Appea/PCR Subcommitteeinitially recommended thecrestion of astatewide
capita public defender officeto represent capita defendantsin post-convictionrelief (*PCR”) proceedings,
andlegidationwasdrafted. TheTria Subcommitteethen proposed amendingthelegidationtoincludea
trial defender for rural Arizonain addition to the statewide post-conviction relief defender.
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Commission: The Commission supported the proposed |egidlation as amended.

Status: SB 1486 passed the State Senate and the Judi ciary Committee of the House, but wasnot heard
inthe House Appropriations Committee. Thebill died when thelegidlative session ended on May 10,
2001. A copy of the introduced version of the bill is attached as Appendix D, paragraph 1.

Notice of I ntent to Seek the Death Penalty Under Arizona
Rules of Criminal Procedure, Rule 15.1(g)1

Subcommittee: BoththePre-Tria and Trid | ssuesSubcommitteesrecommended amending Ariz. R. Crim.
P. Rule15.1(g)1 extending thetimefor filing thenotice of intent to seek thedeath penalty to 60 daysafter
arraignment, with additional extensionsof timepossibleby stipul ation of the partiesand approval by the
trial court.

Commission: The Commission concurred and requested that the Attorney General’ s Office draft a
petition to amend Ariz. R. Crim. P. Rule 15.1(g)1 for submission to the Supreme Court.

Status: The proposed amendment isattached as Appendix D, paragraph 2, and will beincludedinthe
Attorney Generd'’s Petition to amend the Rules of Criminal Procedure.

Jury Ddliberationsin Capital Cases

Subcommittee: TheTria Issues Subcommitteerecommended opposing apending Petitionto Amend
Rule19.4of theAriz. R. Crim. P.whichwould allow juriesin criminal casesto deliberatethe casebefore
jury instructions are given by the court.

Commission: The Commission concurred.
Status. AttheCommission’ srequest, the Attorney General’ sOffice submitted commentsopposingthe

Petition on behalf of the Commission. See Appendix D, paragraph 3.
Mental Retardation

Subcommittee: ThePre-Trial Issues Subcommittee, ona6-4vote, recommended to the Commission
that Arizona enact a statute to ensure that mentally retarded defendants are not eligible for the death
penalty.

Commission: The Commission, with noted dissent, accepted therecommendation of the Subcommittee.

Status. S.B. 1551, previoudy drafted and introduced in the State Senate, prohibited theexecution of the
mentally retarded. The Attorney Genera’ sOffice participatedin drafting astrike-everything amendment
to S.B. 1551 which attempted to balancetheinterestsof prosecutors, advocatesfor personswith mental
retardation, and defenseattorneys. Thisversionof thebill that wassignedintolaw on April 26,2001is
attached as Appendix D, paragraph 4.



Proposed Amendment of the Aggravating Factor When a Peace Officer isMurdered

Subcommittee: ThePre-Trid I ssues Subcommitteerecommended that the aggravating factor regarding
themurder of apeace officer beextended toincludean off-duty peaceofficer solong asthemurder was
motivated by the peace officer’s status.

Commission: TheCommission approved therecommendation and requestedthat the Attorney Generd'’s
Office draft proposed legidation in this regard, which appearsin Appendix D, paragraph 5.

Status Theproposed |egidationwill besubmittedtothe Arizonal egidaturefor considerationat its2002
regular session.

Selection of Capital Cases by Prosecutors and Defense | nput

Subcommittee: ThePre-Tria Issues Subcommitteerecommendedthat all prosecutorshaveawritten
policy regarding theidentification of casesinwhichto seek thedeath penalty, includingaprovisontosolicit
or accept defense input before deciding to seek the death penalty.

Commission: The Commission concurred.

Status: TheCommissionwill makearecommendationtothe ArizonaProsecuting Attorneys Advisory
Council for implementation by individua county attorneys and the Attorney General.

Competence to be Executed

Subcommittee: ThePre-Trid |ssues Subcommitteerecommended the commutation of adeath sentence
tothemaximum sentencelawfully possible upon finding the defendant not competent to be executed after
the issuance of a death warrant.

Commission: After cons derabledebate, the Commission voted 12-8, with oneabstention, torecommend
that Arizona law be changed to reflect the recommendation of the subcommittee.

Status: Theproposed|egidationwill besubmitted tothe ArizonaL egidaturefor considerationat its2002
regular session.

Competence of Defense Counsel

Subcommittee: The Trid |ssues Subcommitteerecommendedthat Ethical Rule 1.1 beamendedtorequire
that all lawyerswho represent capital defendantscomply withthestandardssetforthinAriz. R.Crim. P,
Rule 6.8.

Commission: TheCommission concurred and recommendedincludinginthe Comment to Ethical Rule
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1.1 the suggestion that two lawyers represent the defendant at trial in every capital case, as is
recommended in the American Bar Association Guidelines.

Status TheAttorney Genera’ sOffice proposed |anguagewhich wasapproved by the Commissionand
appearsin Appendix D, paragraph 8. Thislanguagewill be submitted to the State Bar A ssociation of
Arizonaon behaf of the Commission.

Aqgravation/Mitigation and Sentencing Hearings and
Victim I mpact Evidencein Capital Cases

Subcommittee: TheTria Issues Subcommitteerecommended anamendmentto Ariz. R. Crim. P. 26.3,
the Comment to that Rule and Supreme Court Administrative Order 94-16 to ensurethat asentenceis
adjudgedinacapital caseafter thevictim’ sfamily presentsinformation, thedefendant presentsall ocution,
and seven days have passed to allow the Court to consider al evidence.

Commission: TheCommissionrewrotetheruleand comment relatingtothevictim’ sright “to beheard.”
Status: TheAttorney Genera’ sOfficehasdrafted the proposed amendment which appearsin Appendix
D, paragraph 9, andwill beincludedinthe Attorney General’ sPetitionto AmendtheRulesof Crimina
Procedure.

The Use of Mitigation Specialists and Standards for Mitigation Specialists

Subcommittee: The Trial Issues Subcommittee proposed an amendment to Ariz. R. Crim. P.15to
provide for the appointment of investigators and expert witnesses for indigent defendants.

Commission: The Commission concurred.

Status: Theproposed amendment, including adefinition of amitigation specidist, isincludedin Appendix
D, paragraph 10and will beincludedinthe Attorney Genera’ sPetitionto AmendtheRulesof Crimina
Procedure.

Audio and Video Recording of I nterviews

Subcommittee: TheTria I ssues Subcommitteerecommended that the Attorney General work with her
law enforcement advisory committeeto develop aprotocol for al law enforcement agenciesin Arizonafor
therecording by law enforcement of all adviceof rights, waiver of rightsand questioning of suspectswhen
feasible.

Commission: The Commission concurred.

Status: TheAttorney General formed anad hoc committeeof law enforcement representativestoresearch
and report on this recommendation and to draft a model protocol for recording interviews.



Prolonged Time Intervalsin Direct Appeal Proceedings

Subcommittee: TheDirect Appeal/PCR Subcommitteemadethreerecommendations: (1) anend Ariz.
R. Crim. P. 31.9torequireclerksof courtto notify all court reportersin capital caseswithinten daysof
thefiling of thenoticeof appeal to submit all transcriptsto the Clerk of the Supreme Court; (2) request trial
judgestoorder transcription of all trial proceedingsand to gather therecord on appedl inevery first degree
murder case at the timethe guilty verdict isreturned; and (3) request superior court clerksto enter a
docketing code on all crimina calenders identifying cases in which the death penalty is sought.

Commission: The Commission concurred.

Status. Theproposedlanguagefor theamendmenttoAriz. R. Crim. P. 31.9isincludedin Appendix D,
paragraph 11, and will beincluded inthe Attorney Genera’ s Petition to Amend the Rules of Criminal
Procedure.

Prolonged Time Intervalsin Post-Conviction Rdlief Proceedings

Subcommittee: TheDirect Appeal/PCR Subcommitteerecommended the creation of arepository ineach
county for dl trial and appellatedefensefilesso that PCR counsel canreadily locatefilesfrom onelocation.

Commission: The Commission concurred.
Status: Further discussionwith prosecutors, defense counsel and court administratorsisneeded before

this recommendation can go forward.

Minimum Agefor Capital Punishment

Subcommittee: ThePre-trial I ssues Subcommittee submitted theissueto the Commission for debate
without recommending a minimum age for capital punishment eligibility.

Commission: TheCommissionrecommended, by avoteof 15t08, that Arizonashould not apply capital
punishment to defendantsunder theage of 18 at thetimeof thecrime. TheHonorable Richard Romley,
Maricopa County Attorney, filed comments opposing this recommendation and the Commission’s
recommendation on competency to be executed which are included in Section 1V of this Report.

Status. Theproposedlegidationwill besubmittedtothe ArizonaL egidaturefor consideration at its2002
regular session.



Proposed Reformsto Ariz. R. Crim. P. 31 and 32 to Address Prolonged Time Intervals

Subcommittee: TheDirect Appea/PCR Subcommitteerecommended anadditionto Ariz. R. Crim. P.
31 and 32, requiring the Courtsto consider therightsof thevictim and defendant to aprompt and final
conclusion of the case when ruling on any request for extension of time.

Commission: TheCommission concurred with the Subcommittee, but did not recommend arulechange
to accord the victim aright to be heard in appellate motions for extension of time.

Status: Theproposed amendmentto Ariz. R. Crim. P. 31and 32isincluded at Appendix D, paragraph
14 and will be included in the Attorney General’s Petition to Amend the Rules of Criminal Procedure.



